

	NICARAGUA

	COMPETITION FRAMEWORK

	Competition Law
	Law no. 601 for the promotion of Competition (“Competition Law”) was enacted on October 19, 2006, and amended by Law 668 of 2008, Law 773 of 2011, Law 840 of 2013, and Law 868 of 2014

[Please introduce here the current laws which are part of the competition framework in your jurisdiction. Mention the year in which those laws were issued and their amendments if apply]

	Competition Authority
	Instituto Nacional de Promoción de Competencia (“Procompetencia”) started functioning on July 2007.
Website: http://www.procompetencianic.org/

[Please introduce here the name of the competition authorities that are part of the enforcement process of the laws mentioned in the previous question. In that regard, please specify the norms that established those agencies, the year in which they started operation, and their website. Include tribunals only if they have a role in the process of founding guilt  imposing sanctions. This point specifically excludes judicial authorities that only have judicial review powers]


	POLICY-MAKING AGENTS
-DIVERSIFICATION-

	How many agencies are responsible for competition enforcement?
	Nicaragua has one Competition Authority with a general mandate to enforce competition law: Procompetencia.
Procompetencia: is an administrative authority that aims to promote and guarantee market efficiency and consumer welfare in the Nicaraguan market (Article 1, Competition Law). Pursuant to those goals the authority is tasked with the investigation and sanction of restraining agreements, unilateral conduct(Chapter IV, Competition Law), unfair competition (Chapter V, Competition Law), also charged with merger control regime(Chapter VI, Competition Law). 

[Please mention how many authorities have a general mandate to enforce competition in your jurisdiction. Include a brief reference on their duties e.g.: if they impose criminal, civil or administrative liability. The purpose is that readers can quickly understand, which are the agencies charged with  competition enforcement in the jurisdiction, the difference between them, and if they have concurrent, overlapping , or exclusionary authority. Include the relevant provisions on which their powers are based. Exclude in this point sector regulators or enforcers]


	Do sector regulators have a competition policy enforcement mandate?
	Article 17 of the Competition Law provides that the sector regulators have faculties alike Procompetencia to investigate and sanction agreements, unilateral practices, and unfair competition, and to conduct merger review on their respective markets, prior to the issuing of a non-binding opinion from Procompetencia in each case. 
[Please introduce the agencies that have powers to enforce any aspect of competition law, including merger control, in specific sectors. Introduce the relevant provisions on which their powers are based]

	Have the Competition Authority and other agencies signed protocols or memoranda of understanding with sector regulators?
	[Please mention here any provision or interinstitutional agreement that allows the competition authorities to coordinate behavior to effectively enforce competition law]

	DISAGGREGATED FUNCTIONS—PROSECUTORIAL MODEL

	Are there different authorities or agencies that make the decision to investigate and the final ruling in the cases?
	No
	[If the answer is “yes”, please explain briefly the enforcement process, and include the relevant provisions. The purpose of this question is to understand the enforcement model of the jurisdiction and establish, how many independent authorities are involved in the enforcement process and what are their functions.]

	Are disputes presented for decision to judiciary authorities?
	No
	[If the answer to the question is “yes”, please introduce the name of the judiciary authorities that are involved and their role until the final decision in the process is achieved; exclude from this question judiciary authorities whose role in the process is the judicial review of administrative decisions. 

	Do private rights of action to challenge competition law infringements exist in your jurisdiction?
	Yes
	Article 41 of the Competition Law establishes that private parties can seek damages through the standard torts procedure. 
Article 36 of the Competition Law provides that the final decisions of Procompetencia shall be considered as compelling evidence in the actions filed by private parties seeking damages. 
 In the same line, Article 46 of Competition Law, establishes that the sanctions imposed by the Authority are independent of the damages that private parties can seek through civil litigation. 
Article 38 of the Competition Law determines a statute of limitation of one year after Procompetencia has issued its final decision on an investigation for the private parties to seek damages derived from competition law infringements.
[If the answer is “yes”, please explain briefly the process and who are the persons entitled to exercise those rights; mention the relevant provisions]

	* Please fill the next sections for each of the authorities mentioned in the prior sections excluding sector regulators 

	PROCOMPETENCIA

	STATUS OF THE COMPETITION AUTHORITY

	Accountability
	Please, answer “Yes” in the boxes of this line if any of the duties on the right column apply to the authority, and “No” if they do not.
	 Answer with X/√ as it applies 
	Please, in the boxes of this line, mention the relevant provisions in which the obligations are based.

	Does the Competition Authority have obligations before the executive?
	No
	X
	Obligations to report to the executive on on-going investigations upon request. 
	

	
	
	X
	The decisions of the Competition Authority may be vetoed by a ministry or by the executive branch. 
	

	
	
	X
	The Authority has to report on an annual basis to the executive.
	

	Does the Competition Authority have obligations before the legislature?
	Yes
	√
	Obligation to publish an annual report on its activities.
	Article 14, Competition Law

	
	
	√
	Obligation to stand before parliament and to respond to congressmen on an annual basis.
	Article 14, Competition Law 

	
	
	X
	Its activities are monitored by an independent auditor or by oversight committees. 
	

	Does the Competition Authority have obligations before the judiciary or independent agencies?
	Yes
	√
	Decisions of the Competition Authority are subject to judicial review.
	Competition Law, articles 13 , 39 and 40


Aside from the relevant provisions please mention the judicial authority charged with the review.

	
	
	
	Decisions of the Competition Authority are subject to review or control of an independent authority different than the judiciary.
	Aside from the relevant provisions, please mention the authority charged with the review.

	
	
	Other obligations/comments: Please introduce any other obligation or comment that you consider relevant.

	Independence
	Please, answer “Yes” or “No
	

	Are the criteria for appointment and removal of the head/board members clear and transparent?
	Yes
	Competition Law, articles  9,10, 11
[Please introduce the relevant provisions, and if the answer to this question is “no”, explain briefly why in your opinion the criteria are not clear or transparent.] 

	Does the executive have powers to decide on
specific cases based on public interest?
	No
	[Please introduce the relevant provisions, and if the answer to the question is “yes”, explain in which cases the executive can decide on public interest bases.]

	Does the executive retain decision-making powers over the Competition Authority?
	No
	[Please introduce the relevant provisions.]

	Is the Competition Authority obliged to publish its reasoned decisions to ensure transparency?
	Yes 
	Competition Law, articles, 14 (q) and 35
[Please introduce the relevant provisions.]

	Is there a provision of the national budget allocated by law to the Competition Authority to
ensure its proper functioning?
	Yes 
	Article 6, Competition Law

[Please introduce the relevant provisions and the budget assigned to the authority for the current year and the next if it is already approved]

	Can the Competition Authority be financed by its own means (notification fees, fines, etc.)?
	Yes
	According to Article 6 of Competition Law, Procompetencia can be financed through funds derived from the publications’ sales, services fees,  and any other income that it can legally obtain.

[Please introduce the relevant provisions and mention the means by which the authority can be financed on its own]

	GOVERNANCE OF THE COMPETITION AUTHORITY

	Is the Competition Authority governed by a single chairman or by a collegiate body?
	Collegiate body

[Answer “single chairman” if the directive organ of the authority is composed of one person. Answer “collegiate body” if the authority's directive organ is composed of two or more members, regardless if this organ is directed or presided by a chairman or president.] 

	How are the members of the Authority’s directive organ chosen? 
	The Directors along with the Chair (the President of Procomptencia) are appointed by the President of Nicaragua and ratified by Congress. They picked from lists of 3 candidates crafted by The Superior Council of Private Enterprises, The Nicaraguan Council of Small and Medium Companies, and the Ministry of Development, Industry, and Commerce. (Article 6, Competition Law)


[Please describe the electing process for choosing the members of the directive organ. Include relevant provisions; mention the branch government involved in this process]

	Is there a fixed period during which removal is prohibited?
	No
	
There is no fixed period contemplated in the Law during which the Directors cannot be removed. However, the Directors can only be removed under the grounds contemplated on Article 11 of the Competition. 

They are 4 members elected for staggered tenures of five years (Article 50, Competition Law), and they can keep being in office after that time until they are ratified, or the government elect their replacement. (Article 50, Competition Law)

[If your answer is “yes”, please introduce the duration of the tenure and the relevant provisions. If the answer is no, please refer if there are specific and restricted grounds under which the members of the Directive body can be removed; mention if they are elected for a term and introduce the relevant provisions]

	Is the tenure of the heads renewable?
	Yes
	Competition Law, Article 50 
[Please, introduce the relevant provisions]

	Are the heads required by law to have certain minimum qualifications (degree in law or economics, age,
experience)?
	Yes
	According to Article 9 of the Competition Law, the requirements that the candidates to Directors must fulfill are the following:

1. Being a Nicaraguan citizen 
2. Living in Nicaragua at least during the last 4 years prior to their election as Directors. Unless they are studying abroad, they have worked as a diplomatic or on an international organization. 
3. Being at least 30 years old and no older than 65
4. Having at least 5 years of professional experience on subjects related to the office. 
5. Having a recognized honorability and notorious probity

[If your answer is “yes”, please make reference to the qualifications required by law and the relevant provisions].

	ARCHITECTURE

	Is the Competition Authority a stand-alone agency with an independent physical location or is it part of a bigger entity such as a ministry?
	Stand-alone 
	If your answer is “part of a bigger entity”, please explain briefly how the bigger entity is organized. 

	POLICY DUTIES

	Does the Competition Authority have an exclusive mandate on competition or multiple mandates?
	Multiple mandates
	X
	Concurrent consumer protection mandate.

	
	
	X
	Concurrent IP mandate.

	
	
	Other mandates: Unfair Competition

	PORTFOLIO INSTRUMENTS

	Law Enforcement

	Does the Competition Authority have powers to investigate cartels?
	Yes
	Articles 17, 18 of the Competition Law confer broad powers to Proconpentencia to investigate any agreement that could restrain competition. The Authority can impose Administrative sanctions: fines, order the ceasing of the illegal conduct, and a temporal ceasing of activities of the company (this, only in the case that a company disregards a final decision of Ptocompetencia)

[If the answer is “yes”, please mention the type of liability that the actions of the agency seek: civil, criminal, administrative. Introduce the relevant provisions; briefly explain if the powers of the authority are limited to certain types of cartels and what kind of sanctions can be imposed.]

	Does the Competition Authority have powers to investigate unilateral Conduct?
	Yes
	Articles 17 and 19 of the Competition Law confer broad powers to Proconpentencia to investigate any conduct that could restrain competition. The Authority can impose administrative sanctions: fines, structural relief, order the cease of the conduct and a temporal cease of activities of the company (this, only in the case that a company disregards a final decision of Ptocompetencia)(Competition Law, Articles 36,37,47)

[If the answer is “yes”, please mention briefly if the competition authority is invested with the power to pursue exploitative and exclusionary effects, also make reference to relevant provisions, the type of liability that the actions of the authority seek, and what kind of sanctions can be imposed.]

	Does the Competition Authority have the powers to conduct ex-ante merger review?
	 Yes
	Chapter VI of Competition Law, tasked Procomptencia with the duty to conduct pre-merger review process. The Authority can: clear the transaction, impose structural or behavioral conditions in order to approve it, or ban it. 

The reviewing procedure is established on Articles 31 to 42 of Decree 79 of 2006:
1. The merging parties must file a request pursuant to the requirements provided in Article 33 of the Decree. 
2. Once the parties have presented the request along with all the requirements, the Deputy Director must issue within the next 30 business days a preliminary report authorizing the operation. The authorization must be enacted by the President of Procompetencia in the next 5 business days following the issuing of the report. (Decree, Article 38)
3. If the Deputy Director deems it necessary to conduct an investigation in order to assess the operation, he can open during the next 90 business days a probatory stage to collect relevant evidence. Once the probatory term has ended, the Deputy has with 60 business days to issue his report and send it to the President of Procompetencia along with the file, who in turn will have 30 business days after receiving the file to enact his final decision. (Decree, article 39)  

[If the answer is “yes”, please explain briefly the process and which are the remedies that authority can seek or impose and mention the relevant provisions] 

	Is the notification of merger transactions mandatory?
	 Yes
	According to Article 25 of the Competition Law, the merging parties must notify the transaction when: 
a. As a result, the merging entity will hold 25% market share or more, or
b. The merging parties combine earn a gross income that exceeds 642.857 minimum wages (approximately,  106.037.076,43 USD)

[If the answer is “yes”, please explain whether all the transactions shall be notified or if there is a threshold; mention relevant provisions]

	Can the parties close the transaction before the final decision of the Authority (suspensory effect of merger notification)?
	No
	In the scenario that the parties must notify pursuant to Article 25 of the Competition Law, the merger cannot be done until the Authority has given its clearance (Article 32 Decree 79 of 2006). If the transaction does not meet the requirements, the merging parties are not under the obligation to inform, but they can do it if they decide to; it is important to consider that Procompetencia can conduct an ex-post review even in cases where the parties weren’t under the obligation to notify.

[Please mention the relevant provisions and add any explanation that you deem necessary]

	Does the Competition Authority have the power to carry out ex-post merger investigations?
	 Yes
	Article 46 (c), Competition Law

[Please mention relevant provisions]

	Does the Competition Authority have the power to impose remedies on ex-post merger investigations?
	Yes
	Pursuant to Articles 36 and 46 (c) of the Competition Law, the Authority can impose, structural relief, order the cease of the illegal activities of the company and fines. Procompetencia can also order the temporal cease of the companies if they do not comply with its decision (Competition Law, Article 37) 


[If the answer is yes, please mention the remedies that the Authority can impose; mention relevant provisions]  

	Does the Competition Authority have powers to conduct dawn raids at premises?
	Yes
	The Chair must get authorization of a judge before conducting a dawn raid (Competition Law, Article 53; Decree 79 of 2006, Article 46)

[If the answer is “yes”, please mention whether the dawn raids shall be authorized by a judge, and mention the relevant provisions]

	Can the Competition Authority investigate ex officio cases?
	 Yes
	Competition Law, Article 31
[Please, mention the relevant provisions]

	Does the Competition Authority have powers to accept leniency applications?
	Yes
	The leniency program is established in Article 48 of the Competition Law, and regulated in Rule 31 of 2021 issued by Procompetencia. 

According to Article 3 of Rule 31, the instigator cannot be a beneficiary of the program, and only the first applicant gets the befit, exemption of the fine. 

Pursuant to Article 5 of Rule 31, The Applicant has to cease the conduct, keep its application secret, handle useful evidence to Procompetencia, commit to return the profits derived from illegal behavior once the final decision has been taken, and implement a compliance program.

 Rule 31, Article 27, provides that an application is inadmissible when it is filed jointly by more than one cartelist or when the authority has already issued an inquiry request about it to the market agents. 

[If the answer is “yes”, please mention if there is any limitation for the applicants, what are the benefits, and mention the relevant provisions. Include any commentary that you consider relevant about the leniency program]

	Does the Competition Authority have powers to seek criminal punishment?
	No
	[ If the answer is “yes”, please mention the different kinds of sanctions that the agency can impose] 

	Advocacy

	Can the Competition Authority issue opinions on draft legislation?
	 Yes
	Competition Law Articles 13, 14 and 16, there is no explicit limitation

[if the answer is yes, please specify if there is any kind of limitation to the agency’s authority to issue opinions, include relevant provisions]

	Is the executive and/or the legislature obliged to request the opinion of the Competition Authority when drafting legislation that may impact
competition?
	No
	[if the answer is yes, include relevant provisions]

	Rulemaking

	Can the Competition Authority issue guidelines?
	 Yes Non-Binding. 
	X
	Guidelines on the calculation of fines.

	
	
	√ 
	Guidelines on merger control.

	
	
	X
	Guidelines on the economic analysis of abuse of dominance cases.

	Can the Competition Authority issue binding regulation on competition?
	 Yes
	According to Competition Law, Article 13, (h), Procompetencia can issue the regulation needed to apply the Competition Law. An example of this power is Rule 31 enacted by the Competition Authority, which regulates the leniency program applications. 
 [Please, explain which kind of regulation and mention the relevant provision on which the powers are based]

	Research & Reporting

	Can the Competition Authority carry out market studies?
	 Yes
	Competition Law, Article 13, (j) 
[If the answer is “yes”, include relevant provisions]

	Can the Competition Authority report to the legislature on the results of market studies?
	 Yes
	There is no provision in the Competition Law prohibiting sharing the studies with Congress, nor that qualifies those documents as confidential. 
[If the answer is “yes”, include relevant provisions]

	DECISION-MAKING FUNCTIONS

	Aggregated Functions

	Does the Competition Authority make the decision to investigate and make guilty findings?
	 Yes
	 Competition Law, Articles 14, (b), )(c) and (e) 
[If the answer is “yes”, include relevant provisions]

	Does the Competition Authority impose punishments?
	 Yes
	According to Competition Law Articles, 36, 37, and 46 Procompetencia can impose fines, structural relief, order the investigated parties to cease their illegal conduct, and order the temporal cease of activities of the companies activities if they do not comply with the decision of the Competition Authority  
[ If the answer is “yes”, please mention the different kinds of sanctions that the agency can impose]

	Is there a single body that carries out the investigation and the guilty findings within the Competition Authority?
	 Yes
	The administrative procedure start due to a private complaint addressed to the President of Procompetencia or could be an ex-officio case (Competition Law, Articles 31, 32 and 33).

Once the private complaint has been admitted by the President of Procompetencia, or when the Authority has enough motives to proceed with an investigation, the President of Procompetencia will issue an order opening the procedure. The order ought to be notified to the investigated parties and must appoint the officers on the case, summarize the facts on which the procedure is based and mention the charges against the investigated parties. (Competition Law, Article 34)

During the next 30 business days following the notification of the order, the investigated parties are allowed to fight the charges, presenting the arguments and evidence relevant to the case. Finished that term, the Authority must conduct a probatory for the following 30 business days, after which the investigated parties can present their final allegations (Competition Law, Article 35). 

Once the final allegations are filed, the officers must send the file to the President with their assessment of the case and a draft of the final decision.  The President of Procompetincia must issue his final decision within the next 60 business days following the receiving of the file. (Competition Law, Article 35).

That investigated parties file a reconsideration remedy before the president or appeal the decision before the Directive Council. (Competition Law, Articles 39 and 40).

[Regardless of the answer please explain briefly the enforcement process until the final decision is issued, include relevant provisions, and if the answer is “yes” mention how the head of the body that carries out the investigation is elected and removed. The main idea of this last point is to establish whether the investigation authority is, in fact, independent from the decision-making body]

	Can the Competition Authority’s decisions be
appealed to a court?
	 Yes
	

[Please, mention the judicial authority who is charged with the review, make reference to the relevant provisions, and if there is any requirement to exercise the right of the judicial review.]

	Please add commentaries or information that you consider relevant and that were not covered in any of the previous sections and questions.
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